
Dear Potential Appellant Counsel. 

I, the Appellant/Dr. Matthew Fogg respectfully requests your assistance in this matter against America's premier law enforcement agency, the United States Department of Justice. 

Attached are relevant documents for this case, where a Notice of Appeal was filed on October 6, 2025, in opposition to the DC Federal Court's Denial of Dr. Fogg’s attorneys' Preliminary Injunction and “Reconsideration" request. 

Following the DC Federal Court docket summary below, a Memorandum from the appellant's current attorney, Don Quinn, Esq., outlines a strategy for the appeal. Quinn, Esq., is not licensed in the DC Circuit Court of Appeals. Quinn and Fogg have agreed that Dr. Fogg will seek new counsel for the appellant process.

According to historic research, this case is the longest-running litigation in American History. It is also a matter most likely of “First Impression” with what are (4) main topics, along with the issue of dereliction of EEOC requirements to protect the Class from inherent Conflicts of Interest by Class Counsel. 

TOPICS FOR APPEAL

(1) Jurisdiction filed by Appellant in the DC Federal Court vs Retention at the EEOC

(2) “Estopple" the Agency briefed the EEOC that it agreed with Appellant that he properly notified the EEOC and filed the case on March 19, 2024, in the DC Federal Court during the Biden Administration era. Subsequently, the Agency reversed its position under the Trump Administration and asked the Federal Judge to “Stay" the same matter at the EEOC. 
 
(3) Binding Appellant to a signed DC contract that was materially changed by Trump Executive Order, stripping out DEI/EEOC provisions that were the impetus for Appellant filing the original 1994 Class Complaint. The EEOC’s Office of Federal Operations (OFO), in its Final Settlement Decision of September 2, 2025, acknowledged that Executive Orders had eliminated major parts, necessitating a new Implementation Settlement Plan with multiple provisions removed. Important: What’s being enforced today is not the same contract (DC) that the Appellant agreed to back in January 2024.

(4) The settlement omitted a critical EEOC/FRCP-mandated Class Settlement "Fairness Hearing” before reaching the 9-2-25 EEOC/OFO Final Settlement Agreement.


Thanks for your consideration in this matter.,

Dr. Matthew Fogg
Appellant, 240-375-3580 Cell, Email USMarshal.Fogg@Gmail.com
1994 Original Named EEOC Complainant
Retired, Chief Deputy U.S. Marshal
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(FED/CT Case Summary) Filed March 19, 2024, Fogg V. Garland, and today, Fogg v. Bondi in the DC U.S. District Court.
Current Case Lawyer Don Quinn, ESQ Memo on Status of Case for Appeal Counsel Consideration 



Current DC Court Case Lawyer Don Quinn, ESQ Memorandum (below) on Status of Case for potential Appellant Counsel Consideration 



[image: ]            (ABOVE) MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
PLAINTIFF’S EMERGENCY MOTION FOR PRELIMINARY INJUNCTION. May 28, 2025
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(Above) EMERGENCY MOTION FOR PRELIMINARY INJUNCTION TO STAY
EEOC PROCEEDINGS May 28, 2025
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 (ABOVE) DEFENDANT’S OPPOSITION TO PLAINTIFF’S EMERGENCY MOTION FOR PRELIMINARY INJUNCTION JUNE 4, 2025


(ABOVE) PLAINTIFFS' REPLY TO DEFENDANTS' OPPOSITION TO RECONSIDERATION OF PRELIMINARY INJUNCTION.

Federal Court July 1, 2025 Decision On Fogg’s Motion For Injunctive Relief
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July 1, 2025 Court Order
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[image: ]DEFENDANTS' EXHIBIT -  EEOC CLASS AGENTS’ MOTION TO REMOVE MATTHEW FOGG AS CLASS AGENT JUNE 4, 2025


[image: ]      PLAINTIFF’S MOTION TO INCLUDE EXHIBITS OUT OF TIME JULY 25, 2025

-------------------------------------------------------------------------------------------------------------------------------------------------
https://www.keepandshare.com/doc17/28840/4-24-24-usms-agency-supports-fogg-fed-ct-class-filing-pdf?da=y

Agency (DOJ/US Marshals Service Brief Agreeing With Jurisdiction Change From EEOC When Appellant Filed Class Complaint  DC U.S. District Court
 

EMPLOYMENT OPPORTUNITY COMMISSION - 
 Appeal No. 2024003880 Hearing No. 570-2016-00501X 
Agency No. M-94-6376 EEOC APPELLANTS DR. MATTHEW FOGG

MOTION FOR RECONSIDERATION OF EEOC DECISION DATED 9/2/25 
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IN THE UNITED STATES DISTRICT COURT 



FOR THE DISTRICT OF COLUMBIA 



 



MATTHEW FOGG    * 



       



Plaintiff,    * 



v.     *  Case No. 1:24-cv-00792-CRC 



PAM BONDI,     * 



Attorney General,    



      * 



Defendant.     



* * * * * * * * * * * * *  



  



PLAINTIFF'S REPLY IN SUPPORT OF MOTION FOR 



RECONSIDERATION 



Plaintiff Matthew Fogg, by and through undersigned counsel, respectfully 



submits this reply to Defendant’s Opposition to Plaintiff’s Motion for 



Reconsideration. Defendant’s opposition mischaracterizes the standard for 



reconsideration, fails to confront the material impact of the changes to the 



settlement agreement, and ignores both its own prior representations and 



foundational principles of contract law. Reconsideration is warranted to prevent 



manifest injustice. 



As a threshold matter, Defendant's opposition applies an overly restrictive 



interpretation of the governing legal standard. Plaintiff's motion seeks 
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PLAINTIFF'S REPLY IN SUPPORT OF MOTION FOR RECONSIDERATION

Plaintiff Matthew Fogg, by and through undersigned counsel, respectfully submits this reply to Defendant’s Opposition to Plaintiff’s Motion for Reconsideration. Defendant’s opposition mischaracterizes the standard for reconsideration, fails to confront the material impact of the changes to the settlement agreement, and ignores both its own prior representations and foundational principles of contract law. Reconsideration is warranted to prevent manifest injustice.

As a threshold matter, Defendant's opposition applies an overly restrictive interpretation of the governing legal standard. Plaintiff's motion seeks reconsideration of an interlocutory order under Rule 54(b), which permits reconsideration when "justice requires" it. The Agency correctly acknowledges that "there has been no final judgment" and that "the motion is more properly examined under Rule 54(b)." However, despite recognizing the correct procedural framework, the Agency then applies the restrictive approach typically reserved for post-judgment motions, emphasizing that reconsideration motions "cannot be used as 'an opportunity to reargue facts and theories upon which a court has already ruled.'" This rigid interpretation contradicts the flexible, equity-driven standard that should govern interlocutory orders under Rule 54(b). The Agency's overly narrow approach to reconsideration of interlocutory orders reflects its broader pattern of mischaracterizing legal frameworks throughout this litigation. Because this Court's July 1, 2025 order was interlocutory rather than final, Plaintiff's timely motion should be evaluated under the more flexible "as justice requires" standard, not the heightened burden the Agency seeks to impose.

I. THE AGENCY’S OWN ADMISSIONS ESTABLISH THE MATERIALITY OF CHANGES

A. DOJ’s February 7, 2025 Statement Confirmed Need for Thorough Review

Defendant now dismisses the Executive Orders as information that was “available” to Plaintiff prior to the Court’s Order. Yet in its own February 7, 2025 motion, the Department of Justice expressly stated: “The Department of Justice must review the Settlement Agreement to thoroughly evaluate the effect of the President’s Executive Orders and related directives to determine the impact on the Settlement Agreement.” This declaration is not a passing procedural footnote—it is a binding admission against interest, confirming that the Executive Orders presented not just factual complexity, but substantive legal uncertainty of a kind warranting a multi-month federal review process.

Yet, as of today—August 1, 2025—no such comprehensive evaluation has been completed, no revised agreement finalized, and no path to implementation clarified. The delay is not academic; it is strategic. Over the last one hundred seventy five (175) days the Agency has failed to complete the review. Meanwhile, the Agency continues to invoke this Court’s stay as a procedural shield while it stalls resolution indefinitely. This is not administrative caution—it is institutional inertia, weaponized. This Court is well aware that justice delayed is justice denied and in a case that has spanned decades the continued stalling with a distinctly aging plaintiff group makes this fundamental principle of judicial administration a critical consideration here.

To suggest now that Plaintiff or the Court should have instantly discerned the full legal impact of the Orders when the Agency itself required months of formal analysis is to strain credulity past the breaking point. As a matter of record, the Agency sought two successive stays—in February and April 2025—on the ground that its legal obligations under the settlement agreement could not even be determined until a “thorough evaluation” of the Orders’ effects had been conducted. The implication is inescapable: these Executive Orders were not ancillary updates to federal policy, but disruptive legal interventions that—by DOJ’s own concession—rendered the enforceability of multiple provisions in the original settlement indeterminate.

Moreover, because the government itself has acknowledged that a comprehensive legal evaluation is required to assess the impact of the Executive Orders, it is presently impossible to determine whether the ultimate settlement—if one is ever finalized—will retain sufficient mutuality to remain enforceable. What is already indisputable, however, is that the parties have slated for removal provisions that were central to the original bargain, including all structural relief related to diversity, equity, and inclusion. These were not peripheral components; they were designed to remediate the very institutional harms that gave rise to this litigation. Their elimination not only erodes the non-monetary consideration Plaintiff relied upon when signing the claim form but threatens to render the agreement so grossly imbalanced that it offends fundamental contract principles. As the D.C. Circuit has observed, “a release is enforceable only if supported by valid consideration.” Williams v. Johnson, 537 F. Supp. 2d 141, 151 (D.D.C. 2008).

II. CONTRACT LAW PRINCIPLES DEMONSTRATE MATERIAL BREACH

A. Scope of Changes Exceeds Any Contemplation of Infeasibility Clause

Defendant’s reliance on the infeasibility clause is misplaced. The June 3, 2025 Joint Notice and attached Implementation Plan show sweeping deletions—including all DEI-related reforms—marked “[Removed due to infeasibility under Executive Orders 14153, 14170, 14173, 14281].” These are not adjustments or substitutions; they are nullifications of central consideration. As recognized in Cochran v. Griffith Energy Servs., 426 F. App'x 173, 175 (4th Cir. 2011), a release is only enforceable to the extent that consideration remains valid.

This foundational principle is well-established across federal jurisprudence. The D.C. Circuit in Williams v. Johnson, 537 F. Supp. 2d 141, 151 (D.D.C. 2008), recognized that "a release is enforceable only if supported by valid consideration." Likewise, the Supreme Court in Town of Newton v. Rumery, 480 U.S. 386, 393 n.3 (1987), explained that courts will not enforce releases if “the bargain is so grossly one-sided that it offends the basic tenets of fairness and contractual mutuality.” Moreover, the D.C. Circuit in Sack v. Philip Morris Inc., 221 F.3d 1087, 1089 (D.C. Cir. 2000), reaffirmed that “an agreement lacking mutual assent or adequate consideration is unenforceable, even when executed.”

B. Agency’s Joint Notice Confirms Fundamental Alterations

The Joint Notice states: “The Parties agree that the foregoing Executive Orders... prohibit implementation of some of the Settlement Agreement provisions.” This goes beyond flexibility or delay—it is a binding admission of material failure of performance. Material breach that voids essential benefits of a contract renders a release unenforceable. United States v. McBride, 571 F. Supp. 596, 613 (S.D.W. Va. 1983), aff’d, 735 F.2d 45 (4th Cir. 1984) (“Where performance becomes impossible due to supervening legal authority, an agreement premised upon that performance fails for lack of consideration.”)

III. JURISDICTIONAL INCONSISTENCY CREATES ESTOPPEL

A. The Agency Previously Asserted Federal Jurisdiction

In administrative proceedings, the Agency advised the EEOC that “jurisdiction transferred” to the federal courts upon Plaintiff’s complaint filing, emphasizing that the settlement was unsigned. It cannot now rely on that same administrative process to justify the stay. The Agency “objected to continued EEOC jurisdiction and in its brief advised the Administrative Judge that the Federal Courts had jurisdiction over the matter now that Mr. Fogg had filed the federal complaint and notified the EEOC.”

B. Forum Selection Based on Tactical Interest Undermines Judicial Integrity

The June 3, 2025 Joint Notice requests that the OFO approve the modified agreement with the infeasibility clause “subject to its implementation in a manner consistent with the Settlement Implementation Plan,” despite the Agency’s prior representation that the EEOC lacked jurisdiction. This illustrates the Agency’s willingness to invoke whichever forum best serves its immediate tactical needs. Such forum shopping undermines judicial integrity and supports estoppel. Harvey v. Great Seneca Fin. Corp., 453 F.3d 324, 330 (4th Cir. 2006).

IV. “AVAILABLE INFORMATION” ARGUMENT IS INSUFFICIENT

Defendant argues that Plaintiff failed to highlight the legal implications of the Joint Notice in a timely manner. But it is not the existence of the Joint Notice that is dispositive—it is the now-clarified legal impact and the Agency’s acknowledgment of that impact, which were not addressed in the Court’s prior order. Firestone v. Firestone, 76 F.3d 1205, 1208 (D.C. Cir. 1996) (Reconsideration warranted to prevent manifest injustice).

Moreover, the Agency itself did not acknowledge the need for review until February 7, 2025, and then proceeded to request an additional stay on April 8, 2025. These delays demonstrate that even the Agency required months to assess the legal consequences of the Executive Orders—further undermining its claim that Plaintiff should have discerned and argued them earlier.

V. SEVERABILITY CLAUSE CANNOT PRESERVE A FUNDAMENTALLY ALTERED AGREEMENT

A. Wholesale Removal of Key Relief Invalidates Consideration

The severability clause is not a license to uphold a gutted agreement. The Settlement Implementation Plan eliminates entire sections—most notably, every non-monetary provision related to diversity and institutional reform. These provisions were essential to the bargain. Evans v. Jeff D., 475 U.S. 717, 726 (1986) (A court cannot compel parties to accept a settlement to which they have not agreed).

The Supreme Court has also emphasized that when essential elements of the bargain are removed, enforceability must fail. See United States v. Winstar Corp., 518 U.S. 839, 877 (1996) (“If the Government means to renege on its promise... then it must face the consequences under ordinary contract principles.”). Here it is undisputed that the Government intends to renege on its promises with regard to Diversity, Equity and Inclusion, at the very least. 

B. DOJ's Characterization Undermines Its Position

The Agency’s own framing—that the Orders required “alternative methods and means of relief”—acknowledges that the original structure of the agreement has been dismantled. Under basic contract principles, material changes without re-consent vitiate the agreement.

VI. ATTEMPTED TERMINATION OF CLASS COUNSEL UNDERMINES CLAIM OF INFORMED CONSENT

The Agency’s response also conspicuously ignores the undisputed fact that Plaintiff attempted to terminate class counsel months before the finalization of any settlement. This is not a minor procedural footnote—it is a direct challenge to the legitimacy of the Agency’s consent narrative.

On November 1, 2023, Mr. Fogg filed a “MOTION REQUIRING THE IMMEDIATE WITHDRAWAL OF SANFORD, HEISLER, SHARP, LLP” with the EEOC, citing irreconcilable conflicts of interest, failures in representation, and a hostile environment created by class counsel. In the motion, and an accompanying termination letter, Plaintiff expressly stated his demand for the firm’s withdrawal due to “irreconcilable differences and inherent conflicts of Interest.” The EEOC never ruled on the Motion. 

The record is clear: Plaintiff’s termination motion followed earlier warnings, including a September 27, 2023 letter to the EEOC describing contentious and unworkable dynamics between Mr. Fogg and class counsel. These were not abstract disagreements—they were formal, documented efforts to sever legal representation grounded in substantive objections, including the firm’s failure to provide transparency on programmatic relief and expert valuations.

It is significant that the EEOC never ruled on the motion. Instead, it allowed the class settlement process to proceed with counsel whose authority was actively contested and chose to remove the contestor. Plaintiff’s January 25, 2024, execution of the claim form therefore occurred not in a vacuum, but against the backdrop of a fractured attorney-client relationship in which Mr. Fogg openly questioned counsel’s alignment with class interests. Instead, the EEOC did rule on removing Mr. Fogg – carrying through on the Class Counsels threat of removing Mr. Fogg if he didn’t fall in line. 

Due process demands adequate and unconflicted representation in class actions. To bind Plaintiff to the actions of counsel he sought to remove—and whose authority remained unresolved—is to strip the concept of meaningful consent of all practical significance. The Agency’s silence on this issue is telling, and it undermines the credibility of its position.

VII. FAIRNESS HEARING NEVER OCCURRED

The Court should also consider that the administrative Fairness Hearing required under EEOC procedures was cancelled and never conducted. This deprives class members, including Plaintiff, of a critical procedural safeguard designed to ensure transparency and accountability in the evaluation of class-wide relief. The absence of a Fairness Hearing further supports the argument that the revised settlement cannot be enforced against objecting class members under established principles of due process.

VIII. CONCLUSION

The Agency cannot reconcile its prior representations, internal acknowledgments of material change, and reliance on inconsistent legal frameworks. The settlement agreement now being implemented is not the one Plaintiff—or any class member—agreed to. The EEOC's unilateral rulings, unexplained refusal to adjudicate motions, failure to conduct the mandatory Fairness Hearing, and tolerance of class counsel acting against their clients' express instructions represent not isolated errors but a breakdown of procedural justice. The settlement process has devolved into a regime where the rights of named plaintiffs are sidelined, the structural remedies are discarded, and meaningful consent is presumed despite fundamental breaches of representation.

The government's ongoing delay—now stretching nearly six months since its February 7, 2025 admission that a comprehensive legal review was required—only underscores the need for reconsideration. Despite acknowledging that the Executive Orders necessitated a thorough evaluation, the Agency has yet to produce a finalized, enforceable settlement. This prolonged stagnation disproportionately burdens a class that includes aging claimants, many of whom have waited decades for redress. Justice postponed in this context is not merely inefficient—it is injurious. The continued deferral of relief compounds systemic wrongs and frustrates the very remedial purpose of this litigation.

Where the Agency seeks to enforce a release based on a settlement that has been materially altered by supervening legal authority, where class counsel's authority was actively contested and never resolved, and where mandatory procedural safeguards were abandoned, the Court's intervention is not discretionary—it is required. The integrity of the judicial process depends upon ensuring that settlements reflect genuine consent to enforceable terms, not acquiescence to agreements that are subsequently rewritten without the parties' knowledge or approval.

Reconsideration is warranted to prevent the manifest injustice that would result from binding Plaintiff to a settlement he never agreed to, negotiated by counsel he sought to remove, and approved through a process that violated fundamental principles of due process and contractual mutuality.



Dated: 10/13/25					Respectfully Submitted, 	



							QUINN PATTON

							 	

/s/ Donald Quinn                                     

							Donald Quinn, Fed. Bar No. 1738652

1629 K Street N.W. Suite 300

							Washington, D.C. 20006

							(202)508-3644

							donquinn@quinnpatton.com

Attorney for the Plaintiff  










CERTIFICATE OF SERVICE

I HEREBY certify, on this 1st day of August 2025, the foregoing was served by CM/EFC to all CMF users. 





/s/ Donald Quinn                                     

							Donald G. Quinn
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MEMORANDUM 



TO: Prospective Appellate Counsel 



DATE: August 2025 



RE: Analysis of Potential Appeal from August 8, 2025 Order Denying M otion for 



Reconsideration 



 
EXECUTIVE SUMMARY 



The August 8, 2025 order denying reconsideration presents an appellate 



opportunity notwithstanding procedural headwinds. W hile the district court 



dismissed Fogg’s arguments as untimely or contractually foreclosed, the underlying 



issue—whether class claimants may be bound by materially altered settlement 



provisions they never agreed to— raises fundamental questions of contract law, due 



process, and class action integrity. 



The most compelling appellate ground is that the post-release elimination of core 



non-monetary remedies (DEI and EEO programmatic relief) constitutes a material 



failure of consideration, voiding claimants’ releases. This argument carries both 



doctrinal weight and systemic significance. 
 
 
PROCEDURAL FRAMEWORK 



• Deadline: Notice of appeal due September 7, 2025. (Don Esq. later 



changed this date to October 7, 2025, realizing FRCP allows cases 



against the Federal Government 60 days for Notice of Appeal under 



Fed.) R. App. P. 4(a)(1)(A). 



• Standard : Abuse of discretion governs review of reconsideration denials; 



however, underlying legal issues (contract enforceability, due process) are 



reviewed de novo. See United States v. Ritchie, 15 F.4th 592, 598 (4th Cir. 



2021). 
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MEMORANDUM

TO: Prospective Appellate Counsel

DATE: August 2025

RE: Analysis of Potential Appeal from August 8, 2025 Order Denying Motion for Reconsideration



EXECUTIVE SUMMARY

The August 8, 2025 order denying reconsideration presents an appellate opportunity notwithstanding procedural headwinds. While the district court

dismissed Fogg’s arguments as untimely or contractually foreclosed, the underlying issue—whether class claimants may be bound by materially altered settlement provisions they never agreed to—raises fundamental questions of contract law, due process, and class action integrity.

The most compelling appellate ground is that the post-release elimination of core non-monetary remedies (DEI and EEO programmatic relief) constitutes a material failure of consideration, voiding claimants’ releases. This argument carries both
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GROUNDS FOR APPEAL

I. Procedural Preservation

The district court erred in deeming the Executive Orders argument “new.”

· Record Preservation: Fogg attached the Joint Notice reflecting Executive Orders to his opposition to the government’s extension motion. That filing preserved the issue.

· Intervening Events: The Orders (Jan. 2025) and Joint Notice (June 2025) post-dated the preliminary injunction ruling. Courts have recognized

reconsideration as appropriate where new developments arise.





II. Material Settlement Alterations—Failure of Consideration

The district court erred by treating wholesale elimination of DEI/EEO remedies as covered by “infeasibility/severability” clauses.

· Scope of Alterations: The Implementation Plan deletes entire categories of non-monetary relief—provisions at the heart of the bargain.

· Contract Principles: Where essential obligations are extinguished, the release fails for want of consideration. See Restatement (Second) of Contracts

§§ 237, 261.

· Supervening Impossibility: The Executive Orders created legal

impossibility for core terms. The proper doctrine is rescission, not unilateral rewriting.

· Supreme Court Precedent: “[C]ourts may not require parties to accept a settlement to which they have not agreed.” Evans v. Jeff D., 475 U.S. 717, 726 (1986).



III. Due Process and Class Protection

Permitting post-release modification undermines the Rule 23 framework:

· Notice and Consent: Claimants consented to a defined package of relief. Allowing unilateral modification vitiates their due process rights.

· Government Delay: The Agency had ample time to finalize settlement terms before the Executive Orders. Its delay should not prejudice class members.

IV. Jurisdictional Inconsistency

The Agency previously argued that Fogg’s federal filing divested EEOC jurisdiction, yet in federal court it relied on EEOC jurisdiction to block relief. Judicial estoppel principles bar this inconsistency.



GOVERNMENT’S “INDIVIDUAL CLAIM” ARGUMENT

· The government emphasizes that Fogg’s retaliatory harassment claims are personal, not class-wide.

· This position gains force if the release is void for failure of consideration— Fogg’s individual claims survive regardless of the class settlement posture.



STRATEGIC CONSIDERATIONS

· Strongest Ground: Material changes/failure of consideration.

· Systemic Significance: Appellate resolution would clarify whether agencies may modify class settlements post-release.

· Framing: Emphasize individual claims supported by contract law principles, not re-litigation of class-agent status.



RECOMMENDATION

Despite procedural obstacles, the appeal warrants serious consideration. The elimination of DEI remedies transforms this from a routine reconsideration denial into a precedential question: may federal agencies bind claimants to materially altered settlements without renewed consent?

That issue, grounded in contract law, due process, and Supreme Court authority, provides a viable appellate path and a matter of broader jurisprudential

importance. "
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